
and have afterwards, upon an examination of the ques-!
tion of elootion, ousted that man, and l*»t in another
Therefore, sir, it is perfectly competent to the Senate, if
they choose, to refer not only the question of election,
but the question of credentials, to the committee which it
is proposed to raise. And, sir, there is a question of
credentials. The one Senator presents credentials found-,
ed upon the action of the Legislature. Another Las pre¬
sented a certificate, which, it is contended here, extends
beyond and does constitute a credential, for the whole
term, until another Legislature shall elect. So that there
is a question as to credentials ; and it seems to me per¬
fectly proper and perfectly consonant with previous pre¬
cedent to refer that question, as well as the other, to a

select committee of the Senate, if the Senate should de¬
termine to raise one. My only object was to get along
with the public business, and get rid of any embarrass¬
ment in the mode of getting at the question. It seems

to me that the best mode would be, by unanimous con¬

sent, to drop Mr. Meriwether's name from the roll, and
let the whole matter be referred to a committee for ex¬

amination.
Mr. BRIGHT. I apprehend that if Mr. Meriwether

were in hi* seat he would not be entitled to vote in this
case, upon general parliamentary principles. It is a

matter in which he is directly interested ; and every prin¬
ciple of parliamentary law excludes a member, situated
as he is, from voting on such a question. He is absent,
for two reasons: A sense of delicacy would prevent his
occupying a place to which he believes he is entitled
under the circumstances that surround this case; and it is
due to him to say that he is not claiming this place. He
sets up no claim to it. I understand him to occupy this
attitude: that if he be declared entitled to it under an
order of the Senate, carrying out the Constitution accord¬
ing to its letter and its spirit, he is willing to take it; not
otherwise. I believe that he is now the sitting member,'
and as such would be entitled to vote upon ordiuary sub¬
jects.upon any other business than that which directly
interests him. But in this case, I apprehend, he would
not be entitled to vote. I will read from Jefferson's
Manual on this point; for I believe the general principles
laid down by parliamentary authors are in force in the
Senate, and are observed here :
" Where the private interests of a member are concerned,

in a bill or question, he is to withdraw. And where such an
interest has appeared, his voiee has been disallowed, even
after a division. In a ease so contrary, not only to the laws
of decenoy, but to the fundamental principle of tho social
compact, which denies to any man to be a judge in his own

cause, it is for the honor of the Hou«e that tMs rule, of imme¬
morial observance, should bo strictly adhered to."
As I said before, if Mr. Meriwether were now in his

seat he would not be entitled to vote; therefore it is a waste
of time to discuss that question.
The PRESIDENT. But that will not prevent his name

being called unless the Senate make some order to the
contrary.

Mr. BRIGHT? As a matter of course his name will
be oalled if it be upon the roll; but he cannot vote on
the question.

Mr. CLEMENS. The Senator from Virginia misunder¬
stands me and misunderstands the question before the
Senate. The question now pending is not upon the reso¬
lution to refer the credentials of Mr. Dixon to a commit¬
tee, but it is upon the amendment submitted by the Sena¬
tor from North Carolina, (Mr. Manuum,) that in the
mean time Mr. Dixon be sworn in as a member of this
body. Therefore I say that the decision of the question,
whether Mr. Meriwether's name be called or not, deter¬
mines my vote. If Mr. Meriwether presents no prima
facie case, if his name is blotted from the roll of the
Senate, then the gentleman presenting credentials is en¬
titled to be sworn in, and I shall vote to have him sworn
in. But if Mr. Meriwether claims to be a member of the
Senate, he has the prima facie case, and the other gentle¬
man is not entitled to be sworn in. This point brings up
the whole case. Its decision settles my vote at all events.

The PRESIDENT. The Chair will be governed by the
disposition of the Senate in this matter.

Mr. CASS. I take it for granted that if the clerk pro¬
ceeds to call the roll, and comes to the name of Mr. Meri¬
wether, and the calling of his name is objected to, it will
bring up the wholo question. The roll now stands pre¬
cisely as it did on the last day of August, when we ad¬
journed. If Mr. Meriwether's term has since expired,
there is an end to the question before the Senate.

The PRESIDENT. Unless it is otherwise ordered, the
Chair will direct the roll to be called, with a perfect un¬

derstanding on the part of the Senators that the Secre¬
tary shall call the name of Mr. Meriwether.

Mr. CLEMENS. If so, I have no objection to the roll
being called; but when his name is called, I shall object
to it. I shall wish to ascertain whether he is a member
of the Senate, and that will raise the whole question. I
think it better to settle the matter before the roll is
called.

The PRESIDENT. It will certainly be much better to
decide, before the commencement of the calling of the
roll, whether Mr. Meriwether's name shall be called or
not. It would be very embarrassing to have the call
interfered with in the way suggested.

Mr. BUTLER. If we are to have an impartial deci¬
sion upon these questions on the issue made by the call
of Mr. Meriwether's name, many gentlemen will be com¬
mitted without a full understanding of the subjeot.
The PRESIDENT. The Chair was aware of that, and

therefore it was that he wished the decision of the Senate
as to that point.

Mr. BUTLER. I say that this is a form of a decision
unfavorable to truth. The result will be that we shall
have the decision first and the discussion afterwards.

Mr. CASS. There seems to be no help for it.
Mr. BUTLER. If the honorable Senator from Alabama

should object, as be intimates that he will, it will bring
up the whole question. I confess that for one I am like
him. My vote will depend very much upon the question
of whether Mr. Meriwether is or is not entitled to be call¬
ed as a Senator.

Mr. MANGUM. I would inquire how the name of Mr.
Meriwether comes to be upon the roll? The making out
of the roll is a m^-e clerical duty; and if the Secretary
confines himself to the mere prima facie ease upon the
certificate the name of Mr. Meriwether could not be upon
the roll. 1 would therefore inquire by what authority
that name is upon the roll ?
The PRESIDENT. The authority is very apparent.

Mr. Meriwether was a member of the Senate at the last
session. His name nppeared on the list of Senators as

such, and there is no decision made that he is not enti¬
tled to his seat at this session. That is the question now
pending, and until that is decided the Secretary has no
alternative but to keep his name upon the list. There¬
fore it was that the Qhair brought the matter to the at¬
tention of the Senate, with the hope that they would take
immediate action without prejudicing the claim of either
of the gentlemen, so as to get olear of the difficulty, aid
by general consent let the name be passed over for the
present, which would not prejudice Mr. Meriwether or

any one else; and that was the suggestion of the Senator
from Virginia.

Mr. CHA8E. Mr. President, I would ask whether it
would be in order to more, in answer to the suggestion of
the Presiding Officer, that the Secretary be directed, ia
oalling tho roll on the present occasion, to omit Mr. Meri¬
wether's name ? If that motion is in order it will meet
the whole difficulty, and answer the object of the 8enator
from Virginia.
The PRESIDENT. That can be done by general con¬

sent.
Mr. HUNTER. If it be done by general consent we

reserve Mr. Meriwether's right; but if his name be strick¬
en ofT by order of the Senate his right would seem to be
gone.

Mr. CASS. The proposition suggested by the Senator
from Ohio would aet remove the difficulty. It still brings
up the old question before us.

Mr. HUNTER. 1 think I was not precisely under¬
stood in the suggestion which I made. This case, if I
understand it in its present position, assimilates itself more
nearly to the case of a double return than any other in rela¬
tion to which we have precedents. Suppose two members
present themselves, each with a return. In such a case,
would we swear either of them in! No, sir; but we
would refer the matter to a committee to see which of
them was entitled to the return.to see which had the
right return; and until then neither of them would be
sworn. It seems to me that it would be regular ami le¬
gitimate to refer this whole question to a committee, be-
catse, as it now stands, it assimilates itself more nesrly
to i ens* of that sort than to any other. One party main¬tain that the certificate which Mr. Meriwether did pre¬
sent, although limited by the Governor, was yet in fact a
retiwn, or an appointmeut up to the time when another
Legislature, er the name Legislature at a subsequentmeeting, should elect. Another portion of the Senate be¬
lieve that it was no return.that the only return for the
presest vao.ney is that presented by the member who has
credeittals under the authority of the Legislature. It is,theref»re, a dispute in relation to the very question of re-
turn.a dispute which is eminently fitted for a oommittee
to examine and to settle; and it was for that reason that
I proposed that, by general consent, without protending to
decide the question now, the whole subject should be re¬
ferred to to a committee.not merely the question ofelection but of return.

Mr. OWIN. Mr. President, if a resolution be offered
that when the Secretary comes to the name of Mr. Meri¬
wether ke shall call it as a member of the Senate, will it
not bring up the whole question ?

Mr. BvTLffR. That is the question now pending.
The PRESIDENT. The suggestion of the Senator

from Virginia was, that, by unanimous consent, the name
of Mr. Mtriwether should be passed over for the present.

Mr. GWIN. I am in favor of that, if it can be dons.
The PRESIDENT. Does th« Chair hear any objection

to that ootirse f
Mr. GWfN. The Senator from Alabama said be would

object.

Mr. CHASE. I understood him to 9ay that he would
object U> culliufc the u»u»e.
Mr MILJJU*. What it the proposition T
The PRESIDENT. The proposition in, that, in order

to got clear of uuuy difficulty, the name of Mr. Meriwe¬
ther, by unanimous consent, be omitted in the present call.

Mr. CLEMENS. That is the very question which in¬
volves me in difficulty. If we consent to, that, 1 must
vote for the amendment. If Mr. Meriwether is claiming
the Beat, 1 insist that he has a prima facte title ; because
I admit, as contended by his friends, that, under ordina¬
ry circumstances, the Governor had no right to limit
him: therefore, 1 say, he has the priui* facie title, if he
does not himself acknowledge that he is out. If he is
out, then we must swenr in the man presenting a prima
faeit claim. That is the Yery point which I wish to as¬
certain before I vote.
Mr. MASON. I have no disposition in the world to

throw difficulties in the way of the inquiry which must
be made, but I cannot agree with the suggestion of my
colleague to omit the name of this gentlemaft from the
roll. The question undoubtedly stands thus: Mr. Men-
wether took his seat at the last session under a commis¬
sion from the Governor of Kentucky, which was valid,
and his name must remain upon the roll until it is strick¬
en from it by competent authority. Now, the question
arises.and it is a very direct one.whether Mr. Men-
wether is or is not a Senator. If he be a Senator, we

have no right by any consent to strike his name from the
roll. But the Senate can determine, by judicial action,
whether he be a Senator or not, because the duty de¬
volves upon them under the Constitution of determining
as to the election, return, and qualification of its mem¬
bers. All three duties are conferred upon the Senate.
This is a preliminary question that must be met, I appre¬
hend, at this stage. I submit, therefore, to Senators that
it would be better to refer the matter to a select commit¬
tee to determine directly the question whether Mr. Meri¬
wether is or is not now a Senator. That will determine
whether there be or be not a vacancy in the Senate. Mr.
Meriwether, of course, can vote upon no question in
which he has an interest; but he is, I apprehend, enti¬
tled now prima facie to vote upon any ^question except
such as any one is excluded from voting upon by the
rules of the Seuate. I think, therefore, we should refer
to a committee the preliminary question whether there
be a vacancy. That question will be included in the in¬

quiry whether that honorable gentleman (Mr. Meriwe¬
ther) is now a Senator.

Mr. GWIN. Itt order to meet the question, I have a
resolution which I wish to offer.

Mr. BADGER. I rise to a question of order. We must
dispose of the resolution before the Senate before another
can be offered.
The PRESIDENT. The chair is under the impression

that the resolution cannot be received, inasmuch as the
question pending is on the amendment of the Senator from
North Carolina (Mr. Manqum) to the resolution of the
Senator from California.

Mr. BADGER. I think there is some fallacy in the
view which has been suggested by the Senator from Vir¬
ginia, who has just taken his seat. lie says that the
name of Mr. Meriwether, who was sworn in under a com¬
mission of the Governor at the last session of the Senate,
must continue on the roll until by some competent author¬
ity it shall be displaced from it Now, sir, it will be re¬
collected that Mr. Meriwether took his seat in the Senate
under an appointment, which by the very terms of it was
limited to a day which has already expired. It therefore
does not follow from the state of the case that Mr. Meri¬
wether is still a member of this body. In order to ascer¬
tain that, wc have to determine the other questions that
are raised upon the credentials of the person elected by
the Legislature of Kentucky; so that the whole matter
must be decided by the vote which decides any part of it;
for if Mr. Meriwether is now a member of this body, then
the honorable gentleman who presents credentials, and
asks to be sworn, is not a member, and so far as I can
sec cannot beoome a member. That brings us back to the
question as to the power of appointment of the Governor;
as to the effect of the resignation of Mr. Clay to take ef¬
fect at a future day ; and of course involves all the ques¬
tions that arise upon the decision of the case. It seems
to me, then, sir, that there is no preliminajy inquiry which
we can decide here which will leave the main subject be¬
hind. Mr. Meriwether having taken his seat under an

appointment which was to expire on the first Monday of
September, unless something to the contrary is shown, he
ceased to be a member on that day. Well, the contrarythat is shown is the construction put upon this clause ot
the Constitution, that his appointment must endure.
Now, that involves several serious inquiries, and brings
us back again, as I remarked, to the original investiga¬
tion, as to the right of the gentleman who offers creden¬
tials from the Legislature of Kentucky, and it therefore
opens up the whole discussion.

I intimated yesterday that it seemed to me that there
was no necessity for a reference to a committee ; that there
were no facts to be ascertained making such a reference
necessary. Every thing is in possession of the Senate as
a Senate, upon which any and r11 the questions involved
mutt be decided. The credentials of both gentlemen
show the fact upon their face of a resignation in Decem¬
ber, to tak»«tf«»t ia tJ»e September following; and there¬
fore there is no necessity for a reference. The creden¬
tials of Mr. Dixon show every fact except the fact of the
death of Mr. Clay, which fact appears upon the re¬

cords of the Senate. I observed last night, and was

pleased to do so, on looking over the discussion that
took place in the Senate on the day before, that my friend
from Michigan (Mr. Casb) had taken the same view
which I did, that there was no necessity for a reference
to a committee. I still retain that opinion. I think the
Senate is entirely competent, without the aid of a com¬

mittee, to decide this question; and, so far as I can see,
a committee could not afford them any aid which indi¬
vidual members cannot in discussion upon this floor. I
see no reason to suppose that this is not the true state of
the case. But, at the same time, this is a very important
raatteh It is one which should be fully investigated, and
I think gentlemen should have an opportunity of looking
into it aud preparing for discussion, in order that their
opinions may be finally made up. Therefore, if it meets
the approbation of the Senate, 1 would suggest, and with
their concurrence would move, that we postpone the fur¬
ther consideration of this subject until Monday next. Let
us take it up then and decide and finish it. I see no ne¬

cessity for the interposition of a committee, and I am very
sure that we cannot decide a part of the question without
deciding the whole.

Mr. TOUCEY. I hope the oourse which has been sug¬
gested by the honorable Senator from North Carolina will
be adopted. I find myself called upon to vote on the
amendment proposed by his colleague, (Mr. Mahoum;)
and I cannot discuss that amendment without discussing
the merits of the whole question. I bad determined to
intimate no opinion, and to form no definite and final opi¬
nion until the sulyect had been considered. I discover
that there is a disposition in the Senate to go into this
discussion, and it has been gone into; and we have reach¬
ed the point of voting, of acting, and the very vote we are
to give, in my judgment, settles the whole question. Be¬
fore it is settled by a vote of the Senate, I for one shall
be very glad of an opportunity to express my views
upon it.

Now, if it is understood that the question shall remain
until Monday, that it shall then be discussed in the Se¬
nate, and that the members of this body shall themselves
look into it and examine the precedents instead of having
a committee to do it for them, I see no reason why the
whole question may not as well be disposed of by the Se¬
nate on Monday as by referring it to a committee, that
.eeming to be the pleasure of the 8enate. From the im¬
possibility of discussing the question on one side and not
discussing it on the other, pertly discussing it and partly
not discussing it, and still Ihe debate going on, I think
the only practicable mode is tf» open the subject and to go
into it on Monday, when Senators shall be fi'ly to vote

finally upon every questiou that arises. I hope, there-
fore, that course will bo taken.
The PRESIDENT. Does the Senator from North Ca¬

rolina move to postpone the further consideration of the
resolution until Monday next? ¦*

Mr. BADGER. Yes, sir.
Mr. BRIGHT. I shall vote for that motion not, how¬

ever, for the purpose of going into the discussion of the
question on Monday next, but with the expectation 'hat
by that time our committees will he organiicd, and that
the subject will be referred to ths Committee on the Ju¬
diciary, where I think it ought to go, so that we may have
a report from it before we are called npon to vote on the
main question.
' The motion to postpone was agreed to.

Monday, December 18,1852.
The above resolution and the proposed amendment

thereto having been again taken up.
After some conversation as to the best mode of meet¬

ing the question at isaue.
Mr. Makgi m consented to withdraw the amendment.
Mr. Jowrs. of Tennessee, then proposed to amend the

resolution of Mr. Gwih by striking out all after the
word " resolved," and Inserting the following:
"That the Hon. Archibald Dixon was dnly sleeted by the

Legislators of the State of Kentucky to fill the vacancy in
the Senate occasioned by the resignation of the Hon. lli-nry
Clay, and is entitled to a seat therein."
Mr MASON. The proposition of the Senator from

California, as I mule-stand it, wns only to refer to the
Jndiearv Committee the credentials of Mr. Dixon, the
gentleman who presents himself as a Senator from Ken¬
tucky It is proposed now by the honorable Senator from
Tennessee to substitute for that a resolution declaring
that, in the jodgment of the Senate, Mr. IHxon is the
Senator from Kentucky to fill the vacancy created by the
resignation of Mr. Clay. That will dispense with a re¬
ference to any committee whatsoever, an I take the judg¬
ment of the Henate directly. I had designed to offer an
amendment to the proposition of the Senator from Cali-

form*, in order to refer to the Judiciary Committee the
further inquiry, whether, under the existing commission
therein not now a Senator from Kentucky filling the
only vacancy which hue been made. The amendment
would read thus:
" And that the eommUiioQ of the Hon. David Meriwether

under which he wu appointed a Senator from Kentucky be
referred to the »»ine committee, with inntructionn to inquire
and report whether h,< it a Senator under that eommi«»ion;
and, if «o, when the tame expire*."

It ttaeins to me, sir, that the Senate ought to decide
with great deliberation upon the question now presented .

that it would be immature to take the judgment of the
Senate without a previous reference to a committee. It
certainly would be a very unusual course, aud the Sen¬
ate might thus unfortunately ooinmit themselves to a pre¬
cedent which would prove injurious. The question that
is pending is presented in a somewhat difficult and tan¬
gled form. The Senator from Kentucky, who resigned
prospectively, contemplated that his resignation would
create a vacancy ; the Legislature that acted on that re¬

signation contemplated that the vacancy which they were
to fill was a vacancy created by that resignation - yet it
is manifest that an act of Providence disappointed the
expectations of both, and created the only vacancy which
lias been created in the representation from Keutucky. I
think it would be better to have the matter referred to a

committee, and if the Senate think it better not to adopt
the amendment of the Seuatorfrom Tennessee, I will offer
what I have read as an amendment to the proposition of
the Senator from California, and then the whole matter
may be brought before the Judiciary Committee.

Mr. UNDERWOOD. I regret that I was not here at
the commencement of the session, so' that I could have
witnessed and participated in the discussion which has
been had on this, to me, very interesting subject. My
absence was a necessary one, and now I present myself
perhaps, in the attitude of an intruder into a matter
which has been discussed until gentlemen have formed
their opinions upon the subject. But, sir, I owe it to the
Stutc of which 1 am now the sole representative to vindi¬
cate her proceedings, believing conscientiously as I do
that they can be sustained by the Constitution of the coun¬

try, by the rules of reason, and by the facts of the case.

Sir, if you commit this case at all, are we to have a Mal-
lory and \ ulee case of it ? Are we to wait until the end
of this session before we get a report ? And, during the
three months which are to come, are all the interests of
the State that I represent to devolve upon my single
shoulders, when I stand as much in need of assistance as

any other member of this body ? And am I to be de¬
prived of the aid, the consolation, and the advice to be
derived from u colleague, whether he be the gentleman
who occupied a seat on the other side of the chamber du¬
ring the last session, Mr. Meriwether, or the gentleman,
my friend, immediately before me, Mr. Dixon ? That is
a question of great importance to me, and to my State.
Gentlemen of the Senate ought not to deprive any State
of this Union of one of her representatives in this body,
unless there is some imperative necessity for so doing.
If this question assumes the importance which gentlemen
huve given to it, and it is to be referred to the Committee
on the Judiciary, I ask members of the Senate, in con¬
sideration of all the other labors which that committee
have to perform, when may we expect to have a report,
and when will that report be finally acted upon; and what
is the condition of Kentucky as regards her position in
the Senate of the United States pending these delays ?
Sir, I humbly protest against that state of things. I think
that Mr. Dixon makes out by the presentation of his cre¬
dentials a prima facie case ; that you ought to administer
to him the oath of office ; that you ought to allow him to
take his seat, and act with me as the representative of the
State of Kentucky; and if there be any objections to his
holding the office lying beyond and behind his commis¬
sion, you ought then to refer that question for investiga¬
tion to a committee, and if the committee, upon finding
the fact to be according to the allegation that he is not
entitled to the seat, let them bring in a report which shall
deprive him of the seat. That course was taken in the
case©! my friend from Illinois, (Mr. Shields,) and that is
the ordinary oourse in cases of this sort.

I shall now proceed to show that the commission of Mr.
Dixon, which has been read, as I see from the report in
the papers, makes a prima facie case, upon which you
ought to administer the oath of office, and allow him to
take his seat; and then, if he is not entitled to the seat,
remove him, by instituting those proceedings which it has
been usual to institute in other cases.

Mr. GWIN. If the Senator from Tenneisee (Mr. Jones)
will withdraw his amendment, to enable me to do so, I
will accept the amendment of the Senator from Virginia
(Mr. Masojt.)

8 '

Mr. MASON. I desire that my amendment may be
offered in connexion with the proposition of the Senator
from California, and then the Senator from Tennessee can
offer his amendment as a substitute for the whole.

Mr. UNDERWOOD. It is a matter of indifference to
me as to the manner in which the subject shall be pre¬
sented, whether with or without the amendment of the
Senator from V irginia. I am now proceeding to show, in
the first instance, that there ought to be no referenoe at
all until the gentleman before me (Mr. Dixon) is qualified.
When 1 shall have shown, as I think I shall in the most
clear and convincing manner, that there should be ns rt-
fcrence until the oath of office is administered, I shall un¬
dertake to show that liis title is so clear and conclusive
that no one need ask for any reference at all, and that
upon the principles of the Constitution, the facts and pa¬
pers in the case, no referenoe ought to take place, and
thereby to burden a committee with a question which I
shall undertake.I hope I may say it without egotism.
to demonstrate and make as plain as any mathematical
proposition can be made, if it were a question of figures.
In the first place, I insist that Mr. Dixon ought to be
qualified, he having made out a prima facie case, without
any reference. This depends entirely upon the records of
the Senate. You must decide this first point or question
by taking into consideration the credentials read in behalf
of Mr. Meriwether at the last session of Congress, and
the credentials read in behalf of Mr. Dixon at the present
session. } ou must, by bringing these two documents in
contrast, and considering the contents of both, decide
whether the prima facie case is made out in behalf of Mr.
Dixon, bo that the oath of office should administered.
Take the first document. What do«s that say ! It says

that Mr. Meriwether was appointed to hold a seat in the
Senate until the first Monday of September last. If you
test the question upon the face of that document, it will
be seen that he has no right to hold beyond the first Mon¬
day in September. Such is the result, if we are govern¬
ed by the positive terms and words of the document.
But gentlemen say.for I have read the debate, although
I had not the pleasure of hearing it.in order to escape
the inevitable conclusion forced upon them by the con¬
tents of the paper, that there are extrinsic facts to be
considered by a committee. They say, we will not try
the case upon the face of the paper, because there are
extrinsic facts which we want to get at, and by these ex¬
trinsic facts we can show that the action of the Governor
was wrong in limiting the appointment to the first Mon¬
day in September. Was it ever hea-d of, sir, before this,
that the Senate, previous to admir.istc- g the oath of
office and admitting the claimant, vcald '"part from the
paper, the commission, which constitutes in all cases the
prima facie right and title in the case, to go behind it and
bring up extrinsic facts, which might show that the indi¬
vidual was not entitled to the seat ? Why, sir, did you do
that in the case of Mr. Shields ? What was the extrinsic
fact which deprived him of hit right to a seat ! Alien¬
age : not a constitutional residence in the country; not
having a constitutional qualification to hold the seat.
These were the facts extrinsic to the commission; thev
were facts which, when brought before the Senate and
established, would and did vacate that commission. But
did you wait in that case to get at the facts T No, sir .

you allowed the qualification to take place under the
commission ; yon tried the case in its prima facie aspect,
looking at the face of the paper, and you withheld any
thing further until the facts were fully reported to yoti
W hy not do the same thing here ? Why refer this to fc
committee to bring up the establishment of a fact ex¬
trinsic to the record, and that fact in relation to a com¬
mission which, according to its own face, has expire*
which >8 now a dead letter, because of the lapse of tiov
which brought it to an end.

This is new ground for the 8enate to take; it is a
position entirely new to me. Von are not trying the case.
as you always should, upon its prima facie a*p«ct, tested
by the language and meaning of the commissions ; but
you are getting at it by gentlemen rising in their places
and saying, not that the paper shows that Mr. Meriwe¬
ther, who was qualified at the last session, has any right,
but that there are facts existing extrinsic to that paper,
. c*n he brought to the attention of the committee.
which will show that the Osvernor of Kentucky did
wrong in limiting Mr. Meriwether's appointment. '.Now.
I say that the Senate ought not to listen to such allega-
tions but on the contrary, they should take the paper

: do'ng *», they will see it is now inope-
** ive , it is dead ; that the time for which the gentleman
was appointed has passed by and gone forever.

In the next place it will be seen that Mr. Dixon rre-

f*1 * n* er ***' °' State, under the signature
Oo^rnor, a paper showing that the Legislatureof Kentucky elected him to a station in this body as a

Senator to represent that State from the very .lav that
the commismon given by the other paper, to which I
have called your attention, expired, for the residue of
he term for which Mr. Clay was elected. Take the two

J0. the* harmoniie. The one paper
shows on its face that it is dead The other shows that

r. I lxon comes here with a commission to succeed
.r i *T ^r,,,n the time that bit commission ex-

Here, then, npon the documents, npn-fthe papers
bearing the great seal of the State of Kentu<*v. we have
made out a pnvui facie case; and, thus tested hy the pa-
pers, it is made to appear plain that you ought to admit
Mr Dixon to a seat. If afterward, it be found that there 1

are irregularities.if the returns are wrong.if they are
made upon facto which do not juotify th«uu.when those
facts are made to appear upon investigation you get clear
of the pruiia facie case, and set it aside. I held that you
are sacrificing the rights of my friend and of my State
by delaying his qualification, by refusing to him the
right of participating in the debates of this body, and
by refuting to give Kentucky but one vote here iu all the
interesting questions that may come before you from the
present time until the end of the session. Nay, you
may not decide the question, if it is referred to a com¬
mittee, during the session, and you may make my frieud
come again at the next session, and present his paper;
and you may postpone his case from month to month,
and from year to year, during all which time Kentucky
will have but one representative on this floor. Will the
Senate do it ? 1 hope not. 1 think, then, that the pro¬
per motion, and that which 1 shall make after the dis-
oussiou is at an end, (i want to allow full discussion as
long as gentlemen wish to discuss the mutter,) will be to
lay this resolution upon the table, and to ask, accord¬
ing to the common practice in such cases, that the oath
of office shall be administered to my colleague, and that
he be allowed to take his seat. And then, if auy one ob¬
jects to his constitutional qualifications, his age, his re¬
sidence, or any other personal matter, as in the case of
Mr. Shields, or makes an}' objection to the legality of
the returns or commission, the legality of the election,
or denies the existeuce of a vacancy, let him make his
objection, and have the reference made, and then bring
up the facts in the ordinary manner. That would be
dealing out equal justice, as in the case of Mr. Shields
and that of Mr. Mallory and others, which constitute
precedents worthy to be followed by the Senate.

I hope now to be indulged in presenting something a
little more serious than any thing I have yet advanced. I
am laboring under a hoarseness, sir, but I will perform
my task as well ns I can. Mr. President, I have looked
into the arguments upon this case with great anxiety. 1
mean, sir, that I have read the debate, and I think I per¬ceive clearly the untenable nature of the grounds assum¬
ed by those who seem to have rejected the claim of Mr.
Dixon and put forward the claim of Mr. Meriwether. I
think that I can present the points of difference between
the two cases in such a light that" he who runs may read"
and understand exactly where the difference between tbo
two views is to be found. If I understand the argument
of those who oppose the qualification of Mr. Dixon and
who wish the reference to take pluce, it is founded upon a
view of this sort: that there was no vacancy in the office ol
Senator from Kentucky until Mr. Clay died ; that then there
became a vacancy by .virtue and by reason of that death
for the whole residue of the term of Mr. Clay; that that
vacancy, thus occurring during the recess of the Legis¬
lature of Kentucky, could only be filled constitutionally
by the Executive appointment; that the Executive hav¬
ing made the appointment of Mr. Meriwether, his term
of service, under the Constitution, necessarily continues
during the whole residue of Mr. Clay's term, unless su-

Sersedeil by a legislative election to take place after the
xecutive appointment was made. I have read all these

arguments with very great attention, and I have given to
you the positions which have been taken, as I understand
them, fully and fairly, without intending to evade any
thing which has been urged ; and if I cannot now show

It provides that Senators shall be elected for a term of six
years. It provides they shall be divided into three classes,
so that the term of one class shall expire in two years,
that of the second in four years, and that of the third in
six years; so that one-third maybe elected every two
years. It then goes on to say that 44 if vacancies hap¬
pen".how ? 44 By resignation, or otherwise," are the
words of the Constitution. 44 If vacancies happen, by
resignation or otherwise, during the recess of the Legis¬
lature of any State, the Executive thereof may make
temporary appointments." It is 44 appointments," in the
prural, not in the singular. He may make temporary ap¬
pointments to fill any vacancy that may occur during the
recess of the General Assembly. If the vacancy does not
occur during the recess of the General Assembly, but
while the General Assembly is in session, then, by a clear
and direct inference from the Constitution, the Legislature
and not the Executive is to fill that vacancy. These pro¬
visions Bupply the constitutional principles which arc to
regulate this matter ; and wo should look at these provi¬
sions of the Constitution, which I have recited substanti¬
ally, if not literally, apply them to the facts in the case,
aud allow them to control, direct, aud govern our judg-
ment.
The first thing to be inquired into is, whether a vacan¬

cy has occurred, and, if so, when it happened. And here
we come to a difference of views, to which 1 wish to call
the attention of Senators. All admit that a vacancy has
occurred. But when did that vacancy occur? When did
it 44 happen," in the language of the Constitution ? Gen¬
tlemen who differ with me say it happened upon the
death of Mr. Clay, and not before. I say it happened
upon the resignation of Mr. Clay. Which of us is right?
Look at the fact. If it happened upon the resignation of
Mr. Clay, the vacancy occurred in December, when the
Legislature was in session. All these facts appear nponthe ]>*p*rs, the documentary evidence upwa which we are
arguing upon the commission of Mr. Dixon. If the va¬

cancy happened in December, when the Legislature was
in session, I have already shown you by the terms of the
Constitution that the Governor could not fill that vacancy j
that by the express language of the Constitution.for it
is direct, and not Inferential.it was to be filled exclu¬
sively by ,the Legislature. But if the vacancy occurred,
and there was but one vacancy, after the Legislature had
adjourned, in the month of June last, on the 29th day,
when Mr. Clay died, then I acknowledge that the Consti¬
tution is equally clear and imperative that the vacancy
may be filled by Executive appointment, and that Mr
Meriwether was properly appointed to fill it.

Let us take another step, and inquire what is a vacan¬

cy? That question has not been asked, nor have I seen
it answered in the argument. It is a very important
question to lead to a correct conclusion in this case.
What is a vacancy? Give me the essence which con¬

stitutes a vacancy; let me know.in the nature of things,
without regard to terms, or words, or expressions.what
it is that constitutes a vacancy. I will undertake to tell
you. It is leaving a portion of the term of six years,
during which portion of time there is no officer, no per¬
son elected or appointed by the constitutional authorities
U fill or exercise the functions of the office ; that is a va¬

cancy If there be no portion of time in the whole term
of six years destitute of an officer or person qualified to
discharge the duties of the office, there is no vacancy. If,
during the whole six years, there is always an officer
ready to perform the functions devolving upon him by the
office, ready to step forward and exercise his duty, and
that officer has been constitutionally appointed, either by
the Legislature or the Executive, there is no vacancy. A
vacancy is a portion of the six years' term when there is
no person qualified to discharge the functions of the office.
Can anybody gainsay that position ? It seems to me to
be impossible to get around the definition which I give. I
repeat, if there be an officer qualified to discharge the du¬
ties and exercise the functions of the office, always ready,
always appointed, always under commission, there is no

vacancy If there be a portion of time when there is no
such person provided, either by the Executive or the Le¬
gislature, to perform the functions of the office, there is
a vacancy.
Under that definition of a vacancy, let me ask you what

was tb# conditio n of things when Mr. Clay, by his letter
of resignation, written in December last.I do not care
in what words that letter is couched.informed the
Legislature that he would not discharge the functions and
duties of a Senator from and after the first Monday of
8epteml>er? What was the condition of things in regard
to the residue of the full six years for which he was elect¬
ed ? The very condition of my definition presents itself.
Here was a portion of the six year* during which there
was no officer provided in any shape or way, constitution¬
al or otherwise, who could step in and perform those func¬
tions from the first Monday of 8epteml>er to the end of the
term. There was, then, a vacancy for that time, unless
yon can get clear of it in one way ; and I will attempt to
»how you bow the attempt to get clear of it it made, and
will show you its fallacy. It is said that when Mr. Clay
informed the Legialature of Kentucky that be would not
discharge the duties of the office beyond the first Monday
of September, that was a prospective declaration of his
intention. They make it not an obligatory net upon him
.not 41 an executed deed," to borrow the language of the
Senator from South Carolina, (Mr. BuTi-aa.) whose speech
I read with great pleasure, and who seems to me to have
had a clear conception, while he delivered it, of the rea¬
sons, the nature of the facts, and the essence of things as

I am endeavoring to present them to the consideration of
the Senate. They attempt to get clear of it by saying
that there was no vacancy, because this was a thing to
take effect in fuiuro, and, being so, it did not make a va¬

cancy from the first of September to the end of the term,
bnt left it to occur, provided Mr. Clay lived till the first
of September.

There is the turning point upon this branch of the ar-

gnment. If the gentlemen are wrong in that view, it ends
the case. That they are wrong ia just as plain as that
two and two make four, both npon reason and upon pre¬
cedent. Firat upon reassn : Senators here sometimes like
to change their position. We are shortly to have an in¬
coming Adminietration. There may be Senators ^ithin
the sound of my voice who would like to be Cabinet offi¬
cers. In any such event it would be aery convenient for
such a Senator to say in advance, " On the 4th of March
next, I go out of office as Senator, and I will notify the
proper authorities of my State of this intention to change
my position, so that they may have a man here by the 4th
of March ready to go into a called Executive session to
act in behalf of the State " That is one reason why this
construction, for which 1 contend, and which 1 will show
you is fortified by authority, ia a reasonable construction

of the Constitution. The whole doctrine, the whole scope,
the whole intention of the Constitution shows that its fra-
mers never intended to allow a legislative interregnum :
and the very fact thai the Governors of the States are per¬
mitted to make "temporary appointments," in the lan¬
guage of the Constitution, shows that the framers of that
instrument regarded it as a matter of some importance
that all the States should be fully represented in this body.
In order, therefore, to pr«vent a legislative interregnum,
they gave the States facilities in every possible shape to
be represented here.

Now, if any Senator desires to change his position and
become a Cabinet officer, carrying out this broad object
of the Constitution, he may give notice of it in advance
to the Executive or the Legislature of his State, so as to
give them time to have a successor here on the 4th of
March, prepared to go into an Executive session. There
is leason in all that. We may want to make a lieutenant
general ol a Senator; we mny want to make foreign am¬
bassadors of Senators; we may want to«nake judges of
U»eu» ; we may want to confer upon them all the offices
which a citizen can hold, unless such offices as have been
created or the emoluments thereof increased during their
Senatorial term, which they are prohibited by the Con-
s ltution from holding. In all these cases it may be wis¬
dom to allow the selection and to let a Seuator prospec¬
tively hx the day for his resignation, and notify the con¬
stituted authorities of his State that on tint day he will
resign ; that he will no longer hold the office of a Sena¬
tor, and tlius allow those constituted authorities to have
his successor ready at the moment lie goes out, so as to
give the State a full representation. The whole system
works well. It works admirably, under this view of the
Constitution. It is u reasonable doctrine and a reason¬
able system. The reverse of it is unreasonable. The re¬

verse is a fallacious doctrine. It necessarily produces an

interregnum in the Senate. It necessarily leaves a por-
tion of the term which is against the whole scDpe of the
Constitution.when States are not fully represented in
the Senate. The doctrine upon which we have been act-
mg from the foundation of the Government up to the pre¬
sent time is that there should be no interregnum. It is
the doctrine which all the precedents sustain.

I will not detain you by referring to the case which my
friend (Mr. Jones, of Tennessee) referred to the other
day, to show that these prospective resignations are obli¬
gatory upon the Senator who makes thein as well as upon
all the functionaries of the Government. That was deci¬
ded in the case of Jesse Bledsoe, from my own State It
occurred some forty years ago. He resigned prospec¬
tively. He then wanted to know of the Seuate whether
he could not resume the functions of the office alter the
resignation. The Senate determined that he could not;
that, like an executed deed, his resignation estopped him
from claiming the residue of the term ; nud that has been
the law of the Senate erer since.
Suppose Mr. Clay had lived after the first Monday in

September. That will test this question. Suppose that,
instead of Mr. Dixon presenting himself, Mr. Clay had
lived and come forward and claimed the seat after the
first Monday of September. Could he have held it? No
notifthedoctrineiutheca.se of Bledsoe be the parlia¬
mentary law which you intend to enforce. You would
have said to Mr. Clay, " You are estopped bv your deed;
you have resigned your office; and although you did it
prospectively in December last, it is obligatory on you,
and you cannot resume your office." The case would be
much stronger if the proper constitutional authority of
his State had filled prospectively the place which he had
vacated. If it could be said that it was not obligatory
because it was prospective, that could not be said after
the-constituted authorities of the State had accepted *the
resignation and acted upon it.
Now, sir, Kentucky has accepted the resignation of Mr.

Clay by her properly-constituted authorities; and after
that acceptance she elected my friend, Mr. Dixon, to fill
the vacancy from the first Monday of September; and
when he presents himself, he is met by the argument that
the prospective resignation of Mr. Clay was not effectual
to create a vacancy, and that, there being no vacancy,
his election was void. Mark you, if that resignation
made a vacancy, the vacancy happened during the session
of the Legislature, and nobody but the Legislature, as I
have shown you from the Constitution, could fill it. The
Legislature said there was a vacancy; the decision of the
Senate in the case of Jesse Bledsoe said there was a va-

cancy; and the Legislature, acting upon that decision,
undertook to fill that vacancy by electing prospectively

1 my friend, Mr. Dixon. Had they the right to do that?
tieutlemen say that the Legislature had no such right
that they could elect only after there was an actual termi¬
nation of the incumbent's holding office by death, by re¬

signation, or by removal.
There may be various ways of creating a vacancy.

Death creates it to intfanti; there is a vacancy from the
time of the last breath. That is one way. There mavbe
judgment of expulsion upon impeachment and trial.

*

As
soon as the judgment is rendered, the official life of the
officer terminates, and there is a vacancy from that pe¬
riod. There may be a vacancy by abandonment, as where
a man leaves the State which he was elected to represent.
The time of the abandonment may be uncertain, but still
an incumbent may vacate the office by abandonment. The
Constitution provides the remedy for filling the office again,
without regard to the manner or mode of creating the va¬

cancy. The only thing necensarv to be ascertained is,
whether a vacancy exists; it is immaterial from what
cause. .The Constitution, however, expressly recognises
the right of the incumbent to resign ; and it does not pro¬
hibit a prospective resignation, or a resignation to take
effect at a future day. The Constitution does not prohibit
resigning a portion of the term and retaining a portion to
a day fixed. In these respects the incumbent may fix his
own time. But whatever portion of his term he does re¬
sign he has no power to recall. Mr. Clay having re«ign-
ed prospectively all of his term to run after the first Mon¬
day of September, it was a valid act, there being nothing
to prohibit it; and hence a vacancy was created, and hap¬
pened on the day of the delivery of his letter of resigna¬
tion to the Legislature. Vacancies may be created in
prttrnti or in futuro. I may hand my resignation to you,
sir. put on my hat, and walk out of the Senate. That
would be a present, instant resignation. f>r, according
to the authorities, and according to reason, I may say I
will resign a month hence, and gi?e notice, so that my
place may be filled. That is prospective ; but it is equally
a vacancy, whether it is created by my instantly walking
out of the chamber, or whether I tell you that 1 intend to
walk out a month hence, and notify the Governor or Gen¬
eral Assembly of my State to provide for the event. The
whole fallacy of the argument on the other side is, that
they suppose there cannot be a vacancy created prospec¬
tively. They suppose that there cannot be a vacancy be¬
yond a given day, which the incumbent fiies, when he
will retire from and surrender the functions of the office
Now, it is the fact of fixing such a day. and notifying ali
concerned that be will surrender the office upon fts arri
val, that renders vacant the residue of the term ; and such
vacancy exists before the day arrives, precisely as a va-
cancy may exist, and would have existed, in the regularSenatorial term commencing on the 4th of March next
when my period of service ends, had ft not already Wen I
filled by the election of ay successor.
Now, if a Senator can make a vacancy by putting a

period to his own service, and saying, I will reserve so
much time to serve, and beyond that I am ont of office,

much a vacancy as if it was created by an instant
withdrawal from the Senate. 8urely, lawyers and 8ena-
tors can perceive this. 8ir, it is like conveying away an
estate.to illustrate it.reserving a term.reserving, if
you please, a year, and conveying away the residue. |
Suppose I held a lease of six years, the term for which
a Senator is elected, I could surrender three years to the
grantor, and retain three to myself. 8o a Senator elect-
ed for si* years may surrender to the constituent and
electing body, the Legislature, any portion of the six |i
years by resignation. When snch surrender is made,
there is a vacancy to that extent. When Mr. Clay said,
I resign from the first Monday of September.when he 11
said, 1 will not serve you after the first Monday of Pep-
tember, it was like a. conveyance of the residue of the
term. He parted with it forever; but he retained to
himself so much of the term as lasted up to the first
Monday of September. He kept that, nnd he had a
right to keep it; bnt the residue he could not keep, or
reclaim, having transferred and surrendered it to the
Legislature. It therefore became vacant.It wag a posi-
tivc vacancy thus created, which the Legislature had a

right to fill.
If I am right in' this, it did not, as gentlemen suppose

require the death of Mr. Clay to make a complete ami
full vacancy which might be filled by legislative appoint-
ment. The argument of the other side is, that there
was no efficient, valid vacancy that could be filled by
any body until after his death. I say, not to. When he
resigned, to take effect on the first Monday in Septem
ber. and declared that be would not serre as Senator
after that time, that very fact made the vacancy, and
the Legislature had as much right u, proceed and make
an appointment for the remainder of the term as thev
have to fill a new term.

But I have another and a stronger case to present I
shall eerve here only to the 4th of March next My sue- i
cessor has already been elected. How. under the doc- I
tnne which I am combating, did the Legislature elect
another man while I am in my plMe performing the

£ 11 * rr, ?
? "?W d,d.th^ "n<*«rt»ke to super-sede me in that way ? I am here. My perio-J of sor-

vice has not yet expired. My commission is still in full i
fun* How, then, did the Legislature undertake to put <
another person >n my place ? Why, ,ir. this has been ,

i. tI Pf!SS0? fr°m th® foun'lation of the Gov- ,
ernment They did it upon the ground that my term ,

only continues six years, and beyond that there is the t
commencement of a new term, which, for all the pur £
poses of practical legialative life, ean be regarded as a a

vacancy, and that term can be filled before its actual »

commencement takes plaoe. The argument with nh-eh p
we are met is, you cannot ft]] this vacancy, created by t

resignation, as I have proved, until the incumbent, the
locum Uneru, filling the reserved portion of the term, is
out of the way; and he did not get out of the way until
he died. If that be so, here is a locum Itntnt in my own
person, holding until the 4th of March next. I am not
out of the way ; how, then, could the Legislature of myState provide any one to come here.as has been done In
my case, and as has been done in fifty cases since the
foundation of the Government.and take my place ?
There are very few instances, since the foundation of the
Government, where the election of Senators has nottuk<*n
place exactly in this way to fill vacancies suppose! to
exist in Senatorial terms before they commenced ruimii g.My argument is, that when Mr. Clay said to the Legis¬lature of the State of Kentucky, "I will serve as a fc'-na-
tor until the first Monday in September nad no loiifc' . I
resign from that time," there wus a vacancy created fi m
that day, which Mr. Clay himself could not fill, as 1 li ive
proved from the case of Bledsoe, which nobody hail
prepared in any way to fill; and that that took place byvirtue of the resignation sent forward in September. The
Legislature undertook to fill that vacancy by the election
of Mr. Dixon. Why do you not allow him to be qualified ?
If you do not do it, you violate all the analogies of the
Constitution which I have shown in the cases to which I
have alluded.
But 1 will bring forward a precedent for all this. 1

will show you what the Senate did in the case of Mr. Se¬
vier. Mr. Sevier was elected one of the first Senators
from Arkansas, after the admission of that State into the
Union. He was elected in 1886. He came here, and,
according to the rule of the Constitution, and according
to practice, he and his colleague had to draw lots to know
what class of Senators they Should be assigned to. In
that lottery Mr. Sevier drew the shortest term, which
expired on the 4th of March, 1837 ; so that, having been
elected iu 1830, he occupied his seat but about a year.
After he drew the short term, and before the period ar¬
rived at which he would have to retire, the Governor of
his State, contemplating the vacancy which would happen
after the 3d of March, 1837, appointed Mr. Sevier to fill
the vacaucy.that was a regular term, not a vacancy
created in a portion of a term. The Governor appointed
him to fill the vacancy of a full term. Here is the com¬
mission :

Executive Office, Little Rock, Akkahsas.
State <>/ Arkaiuni*, tt ;
Whereas a vacancy will oceur in the Senate of the United

States on the 3d day of March next, by the expiration of the
term for which the Hon. Ambrose II. Sevier was elected a
Senator from the State of Arkansas; and it being understood
that the Senate of the United States is to be canrened on or
immediately after tho 4th of March, and it being desiraWe
that the Stat# should bo fully represented therefor*rI» Jas.
S. Conway, Governor of aaid State, aud daring the recess of
the General Assembly, have thought fit to appoint Ambrose
II. Sevier to fill said vacancy.
Given under my hand and the soul of said State, at Little

r i Rock, thid 17th day of January, A. D. 1837.O- s ] J. S. CONWAY-
By the Governor:

R. A. Watkins, Secretary of State.
Now, mark you, Mr. President, the term for which he

waB originally appointed did not expire until March 3,1837. The Governor undertakes, in January, to appointhim for the next term, before the expiration of his first
term. It was the regular expiration of a term by its own
lapse; and the Governor, uuder the circumstances men-
tioned, appointed him to fill the vacancy thereafter to oc¬
cur. These facts came here and were sanctioned by the
Senate, after the report of a committee, which I shall read
to show what the Senate said, under these facts', was the
whole case. Here is the report made by Mr. Grundy :
" At the last session of Congress th« State of Arkansas was

admitted into the Union; and the Legislature of that State,in the month of October, 1836, elected Ambrose H. Sevier and
William S. Fulton, Senators to represent the State in the Sen¬
ate of the United States'. It also appears that, upon the al¬
lotment of tho said Arkansas Senators to their respectiveclasses, as required by the third section of the first article of
the Constitution, the said Ambrose H. Sevier was placed in
the class of Senators whoso term of service expired on the 3d
day of March, ls>37, aud that the Legislature of Arkansas
have had no opportunity of filling the vacancy, not havingbeen in session since the fact that the vacancy would occur
could have been known in that State. The Governor of the
State of Arkansas, on the 17th day of January last, commis¬
sioned the said Sevier, as Senator, to fill the vacancy which
would t»ko place on the 8d of March. Upon this state of the
case, tho question is presented whether the said Ambrose H.
Sevier is entitled to his seat under tho appointment made bythe Executive of the State of Arkansas. In looking into the
practice of the Senate upon the subject of Executive appoint¬
ments, no case like the present has been found. Several cases
have occurred in which the Executives of different States, in
anticipation of the expiration of the regular term of service,have appoiuted Senators, (the Legisbitures not being in ses¬
sion,) and In all of these case* the Senators thus appointed
were admitted to their seats : until the called session of the
Senate in March, 1825, when Mr. Lanman, of Connecticut,whose term of service expired on the 3d of March, 1825, pro¬duced his credentials from tho Governor of Connecticut, and
the Senate decided he was not entitled to his seat by a rote
of 23 to 18.

" Tho decision seems to have been generally acquiesced in
since that time ; nor is it intended by the committee to call its
correctness in question. The principle asserted in that casv
Is, that the Legislature of a State, by making elections them¬
selves, shall provide for all vacancies which must oocur at
stated and known periods ; and that tbc expiration of a regu¬lar term of service is not such a contingency a# is embraced
in the second section of the first article of the Constitution."
The case now under consideration, it may be said,differs from that. Wherein does it differ ! it was un¬

known to the Legislature of Arkausas what term Mr.
Sevier would draw in the lottery which had to take place.When they assembled here that fact was not known, and
because it was unknown, it was not like the regular oc¬
currence, every six years, of "one of those constitutional
vacancies to be filled by the Legislature. They there¬
fore say, because that fact did not appear, and was not
known, that the Executive appointment made in Janu¬
ary, when the office did not expire until March following,was a valid Executive appointment when the Legislature
was not in session ; but if the Legislature had been in
session, and they had elected, knowing the fact, would
not that have been a valid election ? I use this case to
show that there is nothing in the idea presented here
that the Executive may not appoint, and make a valid
appointment, prior to the expiration of the actual term
of the incumbent then in office. Here he did appointmonths before Mr. Sevier's term expired, and that ap¬pointment beforehand was regarded to be a valid and
good appointment. I will not detain the Senate by re¬
ferring at length to other cases ; but here ia Anderson's
case, and Williams's case, and, I believe, one or two
others, to which I might refer tu show that the rule for¬
merly was, that the Executive might appoint to fill the
regular occurrence of vacancies in the regular terms of
the Senate. But that rule was set aside in Lanman's
case in 1826, and since that time the decision in it ha*
been acquiesced in ; but in Sevier's ca«e they did not ac¬
quiesce in the rule, because of the fact that the Legisla¬
ture could not have known what class Mr. Sevier would
draw; therefore they sanctioned the appointment from
December until March, while Mr. Sevier was holdingthe regular commission conferred upon him by the
Legislature. Now, when Mr. Clay resigned, and
left a period of time, from the first Monday of September
to the end of his term, which there was no one provided
to fill by the Executive, or by Legislative appointment,
was there not such a vacancy in that period which Mr.
Cbiy could neither resume nor fill, and nobody else couii
fill, and therefore the Legislature, being in session, must
necessarily fill it? It seems to me to be to.
What else happens in this case ? Mr. Clay reserved to

ii in self, in this term of six years, the time up to the firstifonday in September. I think he had a right to reserve
t. He had the right to fill tbe office up to that time, ac-lording to his letter; but before that time he died, and
iero is presented another question. It produced another
acancy ; but what vacancy did it produce? It produced

> vacancy in the time of the lease which he had reserved
o himself up to the first Monday of September. But
fhat is the argument of the gentlemen on the other side *

^h, they say his death, instead of producing a vacancynerely in the time reserved to himself, produced » va
:ancy in the whole of the remainder of his term. There
¦ no reason in that. A vacancy had already been create I
>y Ua resignation, after the fi*r«t Monday of September,le^ftd retained to himself the right to serve up to the
irst Monday of September. When he died before that
ime, a vacancy was created by his death only in the un¬
expired portion of the time which he had reserved.

I have admitted that when Mr. Clay died on the 29th
>f June, having reserved to himself the right to act as
Senator up to the first Monday in September, there was
t vacancy created by his death; but what vacancy was
t? I say a vacancy only in the unexpired terra which
Vlr. Clay had reserved to himself. He had by hia act of
resignation parted with all the time beyond the first
Monday of September. He had made that a vacancy,lie could not fill it. Nobody could fill it without an ap-jointment or an election ; and the Legislature did elect
»cfore his death a person to fill that vacancy. The Le¬
gislature accepted the time which Mr. Clay threw back
tpon them, and they proceeded, by the election of Mr.
)ixon, to appoint a person to fill the vacancy. But there
ras a part of the term which he reserved to himself, un-
xpired; and he died !>efore he had served out that re-crved portion of his time. He died two months before
he expiration of the time which he had reserved to hitn-rlf. That death only produced a vacancy in regard to
bose two months. There were then, in point of fact andnder the Constitution, two vacancies; and the only thinghich can perplex any body is, that there is a little no-
plty in the occurrence of two vacancies in a term, on* byle death and the other by the resignation of the «ame
enator, and the last happening before the death occurred ;ad there is nothing under heaven in the case but that
hich can produce a moment's doubt or hesitation ia re
»rd to the proper course to be taken to let the Govern-
isnt regularly operate. Can there be *ny Joubt about


